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NS/NONT M N NG GO,
DCeci ded Decenber 6, 1999

Appeal froma conti ned deci sion issued by the Aizona Sate Orector,
Bureau of Land Managenent, and the Forest Supervisor, Tonto National Forest,
approving separate mining plans of operations on their respective | ands.

AZA 28631.

Afirned.

1

Administrative Procedure: Administrative Revi ew -
Mning Gains: Han of (perations--Rules of
Practice: Appeals: Sanding to Appeal --Ril es of
Practice: Protests

An appel lant that has not been provided the
opportunity to conment on the FHS prior to approval
by BBMand the Forest Service of separate nmining
plans of operations for their respective | ands
(because of the failure to issue the FH'S 30 days
prior to the issuance of the RI), but who conment s
as soon as the FHS is nade avail able and wthin 30
days of issuance, is a"party to a case" wthin the
neaning of 43 CF. R 8§ 4.410(a) for purposes of
appeal. An appellant who is a party to the case and
who can showthat he coul d be adversely af fected by
the agency deci si onnaki ng wll have standing to

appeal .

Enwvironnental Quality: BEnvironnental Satenents--
National Environnental Policy Act of 1969:
Environnental Satenents

NEPAis prinarily a procedural statute designed to
insure a fully inforned and wel | - consi der ed
decision. It requires that an agency take a "hard
| ook" at the environnental effects of any naj or
Federal action. An BSnust fulfill the prinary
mssion of NBPA which is to ensure that a Federal
agency, in exercising the substantive discretion
afforded it to approve or disapprove a project, is
fully inforned regardi ng the environnental
consequences of such action. In deciding whet her
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an BHS has done so, it is well settled that arule
of reason wll be enpl oyed such that the question
becones whether the statenent contains a reasonabl y
t horough di scussi on of the significant aspects of
the probabl e envi ronnental consequences.

APPEARMINES Shane R Swndle, Bsqg., Karl M Tillenan, Esqg., and Mchael M
Edson, Esq., Phoenix, Arizona, for appel lant Newnont Mning Gorporation;
Calva L. Mel | enberg, Bsq., Phoenix, Aizona, for Gprus Mam Mning
Qrporation; Rchard R Geenfield, Esq., Gfice of the Held Solicitor,
US Departnent of the Interior, Phoenix, Aizona, for the Bureau of Land
Managenent .

(A N ON BY ADM N STRATT VE JWDEE THRY

The Newnont Mining Gorporation (Newnont or appel | ant) has appeal ed
froma conti ned Record of Decision (RD and Fnal Ewironnental | npact
Satenent (FHS issued June 26, 1998, by the Sate Drector, Aizona Sate
Qfice, Bureau of Land Minagenent (BLNM) (S ate Drector), and the Forest
Supervisor, Tonto National Forest (Forest Supervisor), for the Gprus Mam
Leach Facility Expansion Roject (Gprus Poject) (BBMAZ PL-98/0015). The
RD approves i npl enentati on of separate mne plans of operations for BLM
admni stered lands and US Forest Service (FS-admnistered | ands. The
preferred alternative approved in the RID envisions construction of three
new | each facilities and one waste disposal site. A portion of the new
construction is to be located on private | and.

Respondents BLMand Gyprus Mam Mning Qorporation (Gyprus or Gyprus
Mam) have each noved, in their respective Asswers, to dismss Newnont's
appeal for lack of standing. The record reflects that appellant's only
participation in the decisionnaking process wth respect to this RD and
FH S occurred in a cooment |etter dated July 24, 1998, nearly a nonth after
the RDand FHS issued. The coonment |etter is dated the sane day as
appel lant' s Notice of Appeal, anounting to a sinul taneous conment/appeal .

The FHSrelates, in pertinent part:

The public review process started wth the Notice of
Intent to prepare an BS by the federal |ead agencies (BLM
Phoeni x Held Gfice and Tonto National Forest) published in the
Federal Register and | ocal newspapers on (rtober 28, 1994. The
Notice of Intent solicited cooments on the proposed project and
notified the public howcomments could be nade. The | ead
federal agencies distributed approxi nately 890 scoping letters
to individuals and organi zations on the agencies' nailing lists.
Two scopi ng neetings were also held in order to inform the
public and to recei ve conments on the proposed project. The
first neeting was held in Mam, Aizona on Noventer 16,
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1994, and the second neeting was held in Mesa, Aizona on
Novenier 17, 1994. Approxi natel y 140 peopl e attended the two
neetings. Gnments recei ved during the public scopi ng period
(Crtober 28 to Decenter 17, 1994) were then considered during
the preparation of the Draft HS Atotal of 48 witten letters
or conment forns were submtted during the public scopi ng

peri od.

The Gyprus Mam Leach Facilities Expansion Draft BS was
distributed for public cooment on Aoril 9, 1997, and its
avai | ability was announced in the Federal Register on April 14,
1997. The BLMand Forest Service recei ved witten conments and
hel d two public hearings to recei ve cooments during the conment
period whi ch ended June 10, 1997. The first public hearing was
held in Mam, Aizona on My 14, 1997, and the second in Msa,
Aizona on My 15, 1997.

Approxi natel y 75 peopl e attended the two hearings. Ten
peopl e spoke at the hearing in Mam and seven peopl e spoke at
the hearing in Msa. Atotal of 48 cooment |etters was recei ved
by bot h agenci es.

(FASat 31, see also Afidavit of Mon Fbm Ex. Dto BLMs Answer.)

[1] W have stated that, for an appellant to have standi ng to appeal
froma BLMdecision under 43 CF. R 8§ 4.410(a), the appel lant nust be a
party to the case and have a | egal |y cognizable interest that is adversely
inpact ed by the deci sion on appeal . See Véshington Gunty, UWah, 147 IBLA
373, 378 (1999); Bue Muntains B odiversity Project, 139 IB.A 258 (1997);
Laser, Inc., 136 IBLA 271 (1996); Sanley Energy, Inc., 122 IBLA 118, 120
(1992); SormMster Gwers, 103 I1BLA 162, 177 (1988). |If either of these
two requirenents i s absent, an appeal nust be dismissed. See National
Widife Federation v. BM 129 IBLA 124 (1994); see also Mrk S Atnan, 93
| BLA 265, 266 (1986).

In Atnan, supra, we summarized the devel opnent of the doctrine of
standing applied by this Board to cases comng before it for review
stating:

43 R 4.410(a) provides that "[a]ny party to a case who
is adversely affected by a decision of an officer of the Bureau
of Land Managenent * * * shall have a right to appeal to the
Board." To be a "party to a case" a person nust have "actively
participated i n the decisi onmaki ng process regardi ng the subj ect
natter of [the] appeal." To be "adversely affected’ by a
deci sion "the record nust showthat Appellants have a legal |y
recogni zabl e interest.”" The interest need not be an economc or
a property interest; use of the land invol ved or ownership of
adjoining land suffices. "Mre 'interest in a problem"” or
"deep concern wth the issues" invol ved, however, does not.
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The Board wll not specul ate why an appel | ant is concerned about
adecision, i.e., wat interest is adversely affected.

Appel l ant nust al l ege or the record nust showan interest that
isinured. A person nust be both a party to a case and have an
adversel y af fected recogni zabl e interest in order to have a
right to appeal tothe Board. If either element is lacking, an
appeal nust be di smssed.

ld at 265 266 (citations omtted).

W nust agree that Newnont is a party to the case. 1/ Wile appel | ant
did not participate as a party prior to the date of the decision wich it
challenges, the regulation at 43 CF. R 8 3809.4(g) expressly provides that
"[n]either the decision of the authorized officer nor the Sate Orector
shal | be construed as final agency action for the purpose of judicial action
of that decision.” 2/ Mreover, 43 CF R 8 4.21(c) provides that
exhaustion of admnistrative renedies is required unless a petition for stay
was filed and it was denied. In such a case, the decision being appeal ed is
"final so as to be agency action subject tojudicial reviewunder 5USC
704." 1d. Inthe instant case, since Newont never filed a petition for
stay, the decision belowis not final for the purposes of obtaining judicial
review |If weweretotreat the decision as final, we would be required to
find that BLMviol ated the procedures at 40 CF. R 8 1506. 10(b).

Y Inits Rply to BLMs and Gyprus Mam's Answers, Newnont contends that
it isaparty tothe case because it participated i n the deci si on-naki ng
process by providing cooments on the FHS during the 30-day availability
period followng issue. (Reply at 11.) Qting BLMHandbook H 1790-1, p. -
12 (1988) (Handbook), appellant recites that the Handbook provides that BLM
nust consi der any corments recei ved on the FH S during this 30-day period,
and "determne whether a supplenental draft BS or supplenental final BSis
varranted." 1d., quoting Handbook at \-13. Appellant notes that the
Handbook al so provi des that any BLMdeci si on based on an FH S nay not be
inpl enented until the 30-day conment period has run. |d., citing Handbook
at V23, Newnont relies on regul atory |anguage that states that, except as
provided by other regulation, a decision wll not be effective during the
tine in wich a person adversely affected nay file a notice of appeal, and
the tinely filing of a notice of appeal wll suspend the effect of the

deci si on appeal ed frompending the decision on appeal. See 43 CER 8§
4.21. For the reasons stated herein, however, Newnont was a party because
the regulation at 40 CE R § 1510.10(b)(2) required that it be permtted 30
days to cooment on the FHS prior to issuance of the RID and it provided
corments wthin 30 days of issuance of the FHS during a period that the RD
was not final. See 43 CER 8§ 3809.4(q).

2/ Cf. 5USC § 704 (1994), which requires that agency action be
"inoperative" if exhaustion of admnistrative renedies is to be required.
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Those rul es provide that:

No deci sion on the proposed action shall be nade or
recorded under 8§ 1505.2 by a Federal agency until the later of
the fol | ow ng dat es:

* * * * * * *

(2) Thirty (30) days after publication of the notice
described in paragraph (a) of this section for a final
environnental inpact statenent.

40 CE R § 1506. 10.

The BLMMinual reflects this requirenent by noting that "[t]he final
BHS nust be nade available to the public for a mninumof 30 days. The date
the BPA [Environnental Protection Agency] notice appears in the Federal
Register initiates the 30-day availability period.” Handbook, V12 at 5.
The Minual continues: "Followng the 30-day availability period, a decision
nay be nade." Handbook, V12 at 6. The Manual clearly presupposes that the
FASwlIl beissued 30 days prior to the RD

There is an exception to the 30-day rule established in 40 CE R §
1506. 10(b) (2). It provi des:

An exception to the rules on tining nay be nade in the
case of an agency decision which is subject to a fornal internal
appeal . Sone agenci es have a fornal |y establ i shed appeal
process which allows other agencies or the public to take
appeal s on a deci sion and nake their views known, after
publication of the final environnental inpact statenent. In
such cases, where a real opportunity exists to alter the
deci sion, the decision nay be nade and recorded at the sane tine
the environnental inpact statenent is published. This neans
that the period for appeal of the decision and the 30-day period
prescribed in paragraph (b)(2) of this section nay run
concurrently.

ld.

It is clear fromthe BLMactions in this case that it has invoked the
exception to the standard procedures set forth above. In doing so, it nust
al so provide appel lant wth a "real opportunity” to alter the decision. By
submtting its cooments wthin the 30-day period fol | owng i ssuance of the
FHS and concurrently submtting its appeal wthin 30 days of the BLM
deci sion, Newnont has net the requirenents to becone a party to the case.

The procedural regulations at 43 CF. R 8 4.410(a) al so provi de that

"[alny party to a case w0 is adversely affected by a decision of an officer
of the Bureau of Land Minagenent * * * shall have a right of appeal
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tothe Board * * *." Thus, one nust be both a party to a case and have a
legal |y cognizable interest that is adversely affected by the decision in
issue. Eg., PetroleumAssociation of Woning, 133 | BLA 337 (1995); Mrk S
Atnan, supra at 266. "If either element is lacking, an appeal nust be
dismssed * * *." Mrk S Atnan, supra; see also National Widife
Federation v. BM 129 | BLA 124 (1994).

The issue here is not whether appellant is a "party to a case;" the
issue is vhether it is "adversely affected.” To be adversely affected, the
interest allegedy affected by the decision under reviewnust be a legally
cogni zabl e interest and the allegati on of adverse effect nust be col orabl e,
identifying specific facts which give rise to a concl usion regardi ng the
adverse effect. National Widife Federation v. BM supra at 127; Powder
R ver Basin Resource Guncil, 124 1BLA 83, 89 (1992). The interest need not
be an economic or property interest, but nere interest in a probl emor deep
concern wth the issues wll not suffice. Robert M Sayre, 131 |BA 337
(1994). Ve have recogni zed that the use of the | and i nvol ved or ownership
of adjacent property nay constitute a sufficient interest. Southern
Wil derness Aliance, supra at 327, The WIderness Society, 110 IBLA 67, 70
(1989). Nonetheless, the threat of injury and its effect on an appel | ant
nust be nore than hypothetical. Mssouri Galition for the Enironnent, 124
|BLA 211 (1992); George Shultz, 94 IBLA 173, 178 (1986). Sanding w |
only be recogni zed where the threat of inury is real and inmediate. Sal non
Rver Gncerned Gtizens, 114 | BLA 344 (1990).

V& concl ude that Newnont has identified specific facts which give rise
toaconclusion that it could well be adversely affected by approval of the
mning plans of operations. The purported threat of injury is reported as
foll ovns:

Qurrently pending in the Lhited Sates Dstrict Gurt for the
Dstrict of Aizona is an action in wiich Gprus (and ot hers)
are suing Newnont to recover costs allegedy incurred in

renedi ating groundwat er contamination in the vicinity of Gyprus'
mni ng and processi ng operati ons--the very operations that are
connected to the | each expansion project that the RD at issue
here approves. Sece The Final Geek Goup, consisting of Gyprus
Mam Mning Grp., et av. Newnont Mning Grp., et al., No.
avol-1762 (D Aiz.). As denonstrated in Newnont's S(R and
as unrefuted in Gprus's and BLMs Answers, the Leach Facility
Expansi on B oj ect approved by the RD presents the potentia to
significantly exacerbate the groundwater pollution in the area
of Gyprus' nine.

W are unsure of the extent of that potentia for
increased pol | ution because the HSfails to eval uate nany of
the potential environnental consequences fl owng fromthe
approved action. There can be no doubt, however, that just as
Gprus is attenpting to hold Newnont jointly and severally
liable for the cost of renediating the contamination that
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curently exists at the site, Gprus wll attenpt to hol d
Newnont |iable for any additional costs occasi oned by
contamnation arising fromthe inpl enentati on of the | each
expansi on project approved by the RD at issue here. Thus
Newnont is directly and adversely affected by the RID and has
standing to challenge the HS that underlies the R

(Reply at 14.) Ve find that this assertion contains an el enent of real and
inmedi ate injury. Hrst, it is shown that Newnont has a continui ng interest
inthe land as aresult of the ongoing litigation concerning its possible
[iability for contamnation as a result of its own operations. Second, the
threat of adverse inpact shoul d additional contamnation occur as a result
of the actions of Gyprus Mam in inplenenting the mning plan of operations
is nore than "nerely specul ative and wthout factual support.” Thus, we
concl ude that Newnont has standing to bring this appeal .

The June 3, 1998, deci sion (Decision) appeal ed fromprovides in
pertinent part:

BM

It is the decision of the Arizona Sate Drector (BLM to
approve the Gprus Mam Leach Facility Expansion Rroject Mne
R an of (perations as described in Alternative A- Mdified
Devel opnent Sequence (Agency Preferred Aternative). The Mne
A an of (perations includes all mnor nodifications and
mtigation neasures eval uated and adopted through the date of
i ssuance of the RD The Mne Han of (perations incorporating
the mtigation neasures in the decision wll a so provide a list
of the mning claing wthin this expansion plan area and
existing Mning Aans of (Qperation. The approval does not inply
or otherw se serve as recognition of the validity of any nmining
claamor mll site towhichit nay apply.

Forest Service

It is the Forest Service decision to authorize Aternative
A - Mdified Devel opnent Sequence (Agency Preferred Alternative
) when all requirenents for the approval of the Han of
perations for the Gyprus Mam Leach Facility Expansion Proj ect
have been net. The Han of (perations wll include al mnor
nodi fications and mitigation neasures eval uat ed and adopt ed
through the date of issuance of the RID

(Decision at 2-1.)
The deci si on conponents of the approved al ternative (Agency Preferred
Aternative) provide that the first activity under the approved plan of

operations wll be preparation of the area for the BL | each facility.
Qnecurrently, the Barney waste rock disposal area wll be constructed
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to recei ve waste rock, and existing haul roads wll be extended to the
Barney site. Inthe 1999 to 2000 tine frane, the GQWCleach facility wll be
constructed. Newpipelines for |each solution transfer and new haul roads
w !l be connected to the existing facilities. Inthe 2004 to 2005 tine-
frane, the hide leach facility wll be constructed. New pipelines for

| each solution transfer and new haul roads wll be connected to the existing
facilities. (Decision at 2-1.)

Inits Satenent of Reasons (SR for appeal, Newnont clains that BLM
failed to take the required "hard | ook" at the potentia environnental
effects associated wth the approved action. Specifically, appellant states
that the HS 3/ is deficient for the fol | owng reasons:

1) The BS does not eval uate the direct and i ndirect
inpacts of actions that are necessarily connected to the
approved action, nor their resulting cunul ati ve effects.
Fecifically, the HS addresses only those i npacts that nght
directly result fromthe approved action. The approved action,
however, is only one conponent of an integrated copper
production operation. By expanding G/prus's entire copper
production operation, the approved action wll expand the
environnental inpacts of each conponent of that operation. Yet
the BSignores these other conponents.

2) The FA S does not adequatel y address - or in nany
cases, address at all - the substance of conments submitted in
response to the CHS including significant conments recei ved
fromthe Salt Rver Rroject (an Arizona water utility affected
by the approved action) and the Lhited Sates Environnental
Protection Agency (which gave the HS its second | owest rating,
concluding that the DHS did not contain sufficient infornation
to nake an inforned deci sion concerning the action's potenti al
envi ronnent al i npact s) .

3) In sone instances, the HS defers to unanal yzed
infornation that is found in Gprus Mam's Aizona Sate
Aquifer Protection Permit application and ot her unspecified
docunents. Accordingly, the HSfails to satisfy the
requi renent that the BLMindependent!y eval uate the potential
inpacts of proposed acti ons.

(SRat 4-5)
Inits Answer, Gyprus states that the actions other than the approved

action, which Newnont contends are "connected actions,” are previously
exi sting, ongoing mning operations conducted by Gyprus. (Gyprus Answer

3/ The HSis used torefer to both the Draft Enwironnental | npact
Satenent (CHS and the FHS See FHS Qover Letter (stating that the CHS
and FH Stogether constitute the "conplete HS ™)
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at 7.) Gyprus states that these activities are al ready bei ng conducted and
do not require any further Federal action or approvals. 1d. Gonsequently,
Gyprus clains, regardl ess of their connection to the action taken by BLM
the existing mning activities are not "actions" subject to the National
Environnental Policy Act of 1969 (NEPA) as defined by the Guncil on
Bwironnental Qiality ((EQ at 40 CE.R 8§ 1508.18(a). 1d. For this
reason, Gyprus states, they cannot be "connected actions" as defined in 40
CFR §81508.25. Id.

Gyprus urges that none of the cases cited by Newnont support the
proposition that an ongoing, existing activity that does not require any
Federal action is a "connected action” that al so requires environnental
inpact analysis. (Gyprus Answer at 8.) Mreover, Gyprus clains, since the
ongoi ng operations are bei ng conducted separate fromthe action taken by
BLM they have i ndependent utility and wll proceed regard ess of BLMs
action and do not rely upon BLMs action for their justification. 1d.

Inits Answer, B.Masserts that appellant's clained "connected
processes" are not "connected actions” under 40 CF. R § 1508.25(a) (1) that
had to be anal yzed together inan BHS (BLMAnswer at 16.) Qdting
Mtropolitan Edison @. v. People Against Niclear Energy, 460 US 766, 103
S Q. 1556 (1983), B.Menphasi zes that the terns "environnental effect” and
"environnental inpact” include a requirenent for a reasonably cl ose causal
rel ati onshi p between a change in the environnent and the effect at issue.
(BLMAnswver at 17.) B.Mposits that an BS need not address renote and
hi ghl y specul ative consequences. 1d., citing VdrmSori ngs DamTask Force v.
Gibble, 621 F.2d 1017 (Sth Gr. 1980); Ewironnental Defense Fund, Inc. v.
Hof fnan, 566 F.2d 1060 (8th Gr. 1977). Mreover, BLMclains, EPA Region 9,
wth coordination fromBPARegion 8 inthe air and water review revi ened
the FH S and found, subject to two "renai ning concerns,” the FA S adequat e.
(BLMAnswer at 18, citing July 24, 1998 BPA letter; Ex. Eto Answer.) 4/
B_.Masserts that the BPA finding and the nanner in which BPA's renai ni ng
concerns were addressed (citing Ex. Fto Answer; BLMnenorandumto file
dated August 31, 1998) nakes any charge of insufficient NEPA anal ysis
altogether wthout basis. (BLMAnswer at 18.)

In response to the claimthat BLMfail ed to adequat el y address
cumil ative inpacts, Gyprus states that the HStook a hard | ook at al |
potential environnental inpacts of the proposed actionin relation to the
exi sting Gyprus mining operations, and that Newnont nerely di sagrees wth
conclusions drawn inthe BS (Gyprus Answer at 8.) Gyprus notes

4/ The July 24, 1998, BPA letter notes:

"Qur reviewindicates that the FH S adequat el y addresses our
obj ections regarding the Draft Ewironnental Inpact Satenent (CHS), which
were sent toyou in aletter dated June 18, 1997. HPA commends the US
Forest Service and Bureau of Land Managenent (USFS' BLN) for sel ecting
Aternative Aas the Agency Preferred Aternative * * *."
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that the BS does di scuss various environnental inpacts of the existing
operations as the baseline environnental conditions represented i n the no-
action alternative, including nodifications to the existing operations that
would result fromthe | each expansion. (Gyprus Answer at 9.) Gyprus
explains that the HS contai ns a nunier of references to consideration of
potential environnental inpacts fromGyprus' existing mning operations as
part of its analysis of the baseline environnental conditions (i.e., the no-
action alternative) and cumil ative environnental inpacts. 5

Inits Answer, BLMstates that, wth respect to Aternative A
(Preferred Aternative), the DB S addressed cumul ative effects differences
fromthe proposed action in terns of 12 resources, citing, e.g., (1) ar
resources, CHS at 4-69 through 4-75 (BLMclains Aternati ve Awoul d have
fewer emssions of PMO, NX, and S than the proposed action; this
alternative, BLMclai ns, woul d al so have fewer emssions than the no-action
alternative); (2) groundwater, CHS at 4-69 and 4-77 (BLMclains only
difference results fromwhen or if potential inpacts woul d occur from
devel opnent of the Oxhide facility and how potential inpacts coul d be
reduced; BLMal so states that newtechnology or regul atory status of Vébster
Lake coul d change the 7-year delay for the Chide facility); and (3) surface
water, CHS at 4-69, 4-77 (under Aternative A B.Mfound that potential
inpacts at the hide facility would either be del ayed or elininat ed;
potential |oss of three ponds and a seep woul d be del ayed for 7 years; and,
subj ect to the status of the Webster Lake site, inpacts at the hide
facility woul d be reduced or would not occur). (BLMAnswer at 26.)

Further inregard to cumil ative inpacts, BLMresponds that the joint
agency teamfound that expansion resulted in no change i n the di scharge
basin. B.Mstates that the CHS found (starting at 4-22) that the proposed
leaching facilities should not significantly affect groundwater flowor the
depth to groundwat er underneat h and down-gradi ent of the proposed | eachi ng
sites. (BLMAnswer at 27.) BLMnotes that changes in the existing pits at
BL and Oxhi de were anal yzed, and further, that the CH S provides a detail ed
analysis of the leaching facilities noting that each site was designed as a
closed-circuit systemthat neets Aizona Departnent of Environnental Quality
(ACK) Best Available Denonstrated Gontrol Technology. 1d., citing CHS at
4-23.

5 SeHS8 3114through 3.1.1.6 (air quality inpacts of current
operations); 8 3.3.1.1.2 at 324 through 3-28 (inpacts of historic and

exi sting operations on groundwater quality); §3.3.22. 1, a 3-37 and 3-38
(inpacts of historic and existing operations on surface water quality); §
3.9 a 398 (visua inpacts of existing facilities); 8§ 3.10, at 3-104 and
3-105 (hazardous naterials handling, including acid tanks); § 4.1.1.1, at 4
3 through 4-6 (air emssions frommning and sol vent
extraction/electronnning activities); 88 4.2.3.1.3 and 4.2.3.2.3, at 4-22
and 4-27 (groundwat er effects of expansion of BL At under proposed action).
The proposed action and the sel ected preferred alternative are exactly the
sane except for the sequencing of actions, and thus the i npacts on ground
water should not differ.

151 1 BLA 199



| BLA 98-469

In response to Newnont' s criticismof BLMs responses to the public
comment s recei ved, Gyprus clains that BLMwas direct and to the point.
(Gyprus Answer at 11.) As an exanple, Gyprus clains that, in response to a
question concerni ng the disposition of mne dewatering water, BLMexpl ai ned
that nmine dewatering is already occurring under present operating conditions
at the mne, and therefore, expansion of operations wll not change the
circunstances. (Gyprus Answer at 12.) Wth respect to the issue of nodel
calibration, Gyprus contends that appellant's criticismis nispl aced because
if al nodels used for BS work had to be calibrated based upon actual site-
specific infornation, regardl ess of whether that data is available, few
nodel s coul d be used to predict inpacts as required for NBPA analysis. 1d.
Gprus clains that the very use of the term"nodel " neans that site
conditions "are being interpol ated and extrapol at ed based on certain
infornation or assunptions.” I1d. Hnally, Gypprus urges that Newnont is
wong in criticizing the BLMresponse to a comnment which states that quality
control /qual ity assurance procedures wll be incorporated in a naterials
handl i ng pl an because the BLMresponse did not include an outline of a plan.
(Gyprus Answer at 12.) Gyprus states that a waste rock handling planis
included as part of the docunents eval uated for the HS 1d., citingCHS §
7.0 and Gol der Associates Inc. 1996, "Determination of Applicability for the
Barney Grerburden Facility.”

In response to these sane criticisns, BLMnotes that appel | ant has
offered three exanpl es fromdifferent portions of the sane EPA conment
letter--one of 56 coorments submtted. (BLMAnswer at 28.) B Mstates that
all conments referred to by the appel lant wthin "FS Letter 12," as well as
the other conments recei ved, were addressed in the FHS by a joint agency
interdisciplinary teamnade up of specialists fromnot only BBMand FS but
al so, as appropriate, fromother agencies such as BPA Hsh and WiIdife
Service, Aizona Gane and H sh Departnent, and the Any Gorps of Engi neers.
(BLMAnsver at 29.) B.Masserts that BPA's conments on groundwat er
radi oactivity, chloride nodeling and acid generating waste rock were
specifical |y addressed by agency specialists, but that, in any event, these
June 1997 concerns are now noot since the July 24, 1998, BPA Letter (Ex. E
to Answer) renoved BPA s obj ections and conmended BLMand FS for sel ecting
Aternative A nodified devel opnent sequence. (BLMAnswer at 29.)

In response to Newnont' s final area of concern, that BM allegedy
deferred to the anal ysis of environnental inpacts conducted by ot her
agencies, Gyprus urges that BLMappropriately relied upon techni cal
infornation supplied by third parties, including the Aquifer Protection
Permt Application, and reached its own concl usions fromthat infornation.
(Gyprus Answer at 13.) Gyprus clains that areviewof the BS nakes it
clear that BLMconducted its own i ndependent anal ysis of environnent al
inpacts. 1d. Gyprus further asserts that the two specific issues cited by
Newnont as exanpl es of BLMdeferral to other agencies are not at all
exanpl es of BLMdeferral to another agency for eval uati on of environnental
inpacts, but rather its valid reliance upon a specific state | aw programto
i npl enent requi red neasures for future environnental protection. 1d.,
citing Robertson v. MthowValley Gtizens Guncil, 490 US 332 (1989);
Departnent of the Navy, 108 1 BLA 334, 336-37 (1989). Gyprus clains it is
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entirely appropriate for BBMto rely upon | egal |y enforceabl e requi renents
of state agencies, such as required permts, for the devel opnent of detailed
mtigation plans, and nonitoring plans and detail ed operati onal and
conpl i ance plans, to inplemnent the mitigati on neasures required in the RD
(Gyprus Answer at 14.) Hnally, Gyprus states that Newnont is incorrect in
claiming that no aquifer protection permts for the project have been
issued, as the ACEQissued an aquifer protection permt for the BL pad | each
stockpile in My 1998. 1d.

Inits Answer, Respondent |ikewse claing that Newhont's all egation
that BLMinproperly relied on outside determnations is wthout nerit. BM
asserts that Newnont's exanpl es of inproper reliance in the areas of (a)
noni toring potential groundwat er degradation, and (b) surface water quality
assurance, are not supported by the facts. (BLMAnswer at 30.) BM
explains that an interdisciplinary teamexperienced i n eval uating nini ng
plans of operations, permt applications and other permit processes,
eval uated potentia inpacts using surface and groundwat er basel i ne studi es
listedinthe Gprus CHS (at 7-1to 7-10) as well as docunents submtted by
Gprus as part of its permt application. 1d. Mreover, BLBMstates, a
final nonitoring plan is to be submtted to both BLMand FS by Gyprus for
approval . 1d.

[2] NEPA 42 USC 84321 (1994), as anended, is prinarily a
procedural statute designed "to insure a fully inforned and wel | - consi der ed
decision.” Mernont Yankee Niclear Power Gorp. v. Natural Resources Defense
Quncil, Inc., 435 US 519, 558 (1978). It requires that an agency take a
"hard | ook" at the environnental effects of any naj or Federal action.
Keppe v. Serra GQub, 427 US 390, 410 n.21 (1976).

In Robertson v. Methow Valley Gtizens Guncil, supra at 350-51, the
Qourt stated:

NEPA does not nandate particular results, but sinply prescribes
the necessary process. * * * |f the adverse environnental
effects of the proposed action are adequately identified and
eval uated, the agency is not constrai ned by NEPA fromdeci di ng
that other val ues outwei gh the environnental costs. * * * Qher
statutes nay inpose substantive environnental obligations on
federal agencies, but NEPA nerely prohi bits uni nforned--rat her
than unw se--agency acti on.

A BSnust fulfill the prinary nmission of NBPA which is to ensure
that a Federal agency, in exercising the substantive discretion afforded it
to approve or disapprove a project, is fully inforned regarding the
environnental consequences of such action. See 40 CF R 8§ 1500. 1(b) and
(c); Natural Resources Defense Gouncil v. Hbdel, 819 F.2d 927, 929 (9th Qr.
1987).

In deciding whether an HS has done so, it is well settled that arule
of reason wll be enpl oyed such that the question becones "whether an BS
contains a 'reasonabl y thorough di scussion of the significant aspects
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of the probabl e environnental consequences.'" Sate of Glifornia v. B ock,
690 F.2d 753, 761 (9th Gr. 1982) (quoting fromTrout Lhlinmted v. Mrton,
509 F.2d 1276, 1283 (Sth Gr. 1974)).

The nain thrust of appellant's NBPA argunent is that the HSis
i nadequat e because it does not anal yze the direct, indirect, and cumil ative
inpacts of existing copper mning operations at the Gyprus Mam Mne whi ch
appel lant clains are necessarily connected to the approved action. V&
address first the clamthat BLMs examnati on of inpacts resulting fromthe
mne enl argenent was i nadequat e.

V¢ find that BLMdi d adequat el y address groundwat er and surface water,
as well as the other inpacts arising fromenl argenent of the Gyprus Mam
mne in Chapters 3 and 4 of the CHS and FA S (whi ch together constitute the
BS. Hydrologic studies, groundwater flow patterns, and groundwat er
quality inpacts of the G/prus Mam nine expansi on were addressed in
Chapters 3and 4 of the LHS See HSat 323t0 340, 4-22to 4-33. The
[H S concl uded that the inpact to groundwater as a result of construction of
three newleach facilities and the proposed Barney waste rock site shoul d be
mninal. (CHSat 423 4-25.) The CHSfurther determned that the inpact
to groundwater quality inthe five existing mne pits as aresult of the
Proposed Action (sane as Preferred Alternative except in slightly different
sequence) should be mninal for the fol | owng reason:

The groundvater in the Project Area and the vicinity of
the pitsis currently inpacted frompast mning activities; this
IS described in chapter 3, Section 3.3.1.3.2. For the reasons
descri bed above initens 1-3 under 4.2.3.2. 1 Leaching
Facilities, it isunlikely that groundwater reporting to the
pits fromthe leaching facilities wll further degrade
groundwat er quality.

(S at 427.)

The "CQunul ati ve I npacts” sub-part of the groundwater section of the
CHSsimlarly concluded that: "No further cumul ative effects to
groundvater quantity or quality were identified as a result of the P oposed
Action. Gunul ative effects woul d occur to groundvater quantity in the
regional aquifer due to extended life of punping to dewater the mne pits.”
Id. Neverthel ess, an extensive programof mitigation and nonitoring woul d
be inpl enented for groundwater quality, toinclude: (1) AQuality
Assurance/ Qual ity Gontrol (Q¥ Q) plan for installation of the geonentorane
lining systens at the |each facilities; (2) quarterly groundwater nonitoring
usi ng sel ected wel s fromthe existing groundwat er nonitoring network in
accordance wth the Sate of Arizona Aquifer Protection RFermt (APP); (3)
periodic inspections of the facility drai nage systens, evaporation/ sedi nent
ponds and surface diversions to ensure proper functioning, (4 a QYQC
proposal to ensure inplenentation of the Viiste Rock Handling A an; and (5) a
continui ng revi ew of closure technol ogi es for copper oxi de heap | each
facilities wth update reports provided to BLMand FS every 2 years
throughout the life of the project. (CHSat 4.23.4.)
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Inits study of surface water effects, B.MIikew se determned t hat
the three leaching facilities would have little or no inpact on surface
water quality, because surface runoff originating up-gradient of the |each
facilities would not cone in contact wth the leaching facilities; this
water woul d be captured before it reaches the | eaching pads and diverted to
down-gradi ent sunps and ponds, or in the case of the BL i npoundnents, be
evaporated. (CHSat 4.2.4.2) Smlarly, the Barney waste rock site
shoul d have no significant inpact on surface water qual ity because surface
runof f originating up-gradient of this facility woul d be captured before it
reaches the site and diverted to down-gradi ent sunps and ponds. (CHS at
4.2.4.2.2.) Aother reason that surface water should not create a probl em
under this designis that precipitation falling on the Barney site wll be
comng in contact wth Gla Qngl onerate, a nonaci d-produci ng wast e rock.
Fnally, the BS determned that additional inpacts to water in the mne
pits is unlikely because any water affected by the | eachi ng pads up-gradi ent
woul d be diverted and captured as previously described. (CHS at
4.2.4.2.3.) Homthese findings, the RDdetermned that "[t]he FHS
conplies wth or is consistent wth all applicable | ans including, but not
l[imted to, the followng:" Mning Lawof 1872, as anended, 30 USC § 21
(1994); NEPA as anended, supra; Gean Ar Act, 42 US C § 7401 (1994);
Qean Wdter Act, 33 USC § 1251 (1994), and the Federal Land Policy and
Minagenent Act of 1976 (ALPWY), 43 USC § 1701 (1994). (RDat 51to 5
4.)

However, our reviewof this expansion proposal convinces us that there
nay be significant indirect inpacts on the nining operations at the Gyprus
facility if the expansionis approved. The HS nakes clear inits No Action
Aternative analysis that, if the leach facility expansion project is not
approved, mning wll begin closure in 2007, wth the facilities being
termnated in 2017. Uhder the No Action Alternative, the total anount of
mned copper wll be 1 billion pounds. Uhder Alternative A however, nining
closure wll not coonmence until 2011, wth final closure occurring no sooner
than 2021 (and possi bly continuing until 2033, if "reasonably foreseeabl e
newore" is delineated). Total production under this scenario (excludi ng
"reasonabl y foreseeable newore") is 2.8 billion pounds, al nost triple the
anount mned under the No Action Alternative. See CHS at 2.3 and Hgure 2-
2and Fgure S1 Thus, alnost two-thirds of the total projected production
at the mneis directly attributable to the | each facility expansi on and
woul d not occur but for its approval. This production and the effect of
this production on the environnent is an indirect effect required to be
analyzed inthe BS

Mreover, notw thstandi ng both Gprus' and BLMs argunents that BLM
and the FS have no control over the continuation of mning by Gprus, this
isnot true. The on-going mning activities are under a plan of operations
(MPO 81-P-003) approved by B.Mand anot her pl an of operations approved by
the FS (No. 89-12-02-003 (as anended)). Uhder the applicabl e regul ations,
the Authorized Gficer nay order a nodification of a plan when he or she
determnes that it is causing undue or unnecessary degradation. See 43
CFR 83809.1-7(c)(4). The Gvernnent clearly has the authority to
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intervene in such circunstances. |If, on the basis of the environnental

anal ysi s, the Governnent concl uded that the cunul ative effects of increased
mning (which is nade possi bl e by the expanded | each treatnent facilities)
woul d negatively i npact the environnent, the Governnent coul d refuse to
approve the expanded | each facility.

Not w t hstandi ng the foregoi ng, however, we find that the FHSand CH S
do respond effectively, contrary to appellant's claim to indirect and
cunul ati ve inpacts on water val ues and other val ues in the context in which
they wll occur under the plan of operations, i.e., inthe BHS analysis of
basel i ne production as reviened wthin the No Action Aternative. 9 nce
mning is already occurring, the baseline analysis in the No Action
Aternative necessarily takes into consideration all inpacts of mning at
the present levels. It is this steady state of continued producti on whi ch
the proposed | each pad expansi on programw || al | ow beyond the current
projected closure if the proposal is approved. See [HS Table S1 at S5

ontinued operation of the Gyprus Mne at 1997 production level s as a
result of approval of Aternative Awas analyzed inthe HS For exanpl e,
inthe analysis of emssions, the CHS anal yzed the effect of the increase
inboth the duration and total quantity of mining attributabl e to adoption
of Aternative A Se [HSat 4211 Smlarly, the 0HS noted that
"[clunul ative effects woul d occur to groundwater quantity in the regional
aquifer due to the extended life of punping to dewater the pits.” (CHS at
4.2.3.3.) The DB S al so addresses the possi bl e additional inpacts caused by
continued mning to water quality resulting fromthe extended mini ng
schedule. ertain of those are addressed above in the context of surface
runof f affecting surface water quality (CHS at 4.2.4.2), and the effect of
utilization of the Barney waste rock site under Aiternative A (CHS at
4.2.3.1.2). In each case, the CHS analysis determned that the
incorporation of the newfacilities at the Gyprus Mam Mne to enabl e
conti nued steady-state mining "should have little or no inpact to surface
vater quality." (HSat 4.24.2.1.) Mreover, under Aternative A
surface water quality nonitoring woul d occur for the life of the project and
during closure of the Gprus Mne. (CHSat 4.2.4.6.)

The effect of an extended mini ng schedul e on wetl ands and open wat er
through approval of the expansion project at the nine was addressed as wel|.
SeHSa 4244 Avery snall wetlands area (50- by 50-feet), 5.22
acres of jurisdictional open water, and 6.6 acres of nonjurisdictional open
water woul d be affected by approval of Aternative A Se HSat 4.2 4.4
The loss woul d i ncl ude three ponds at the Oxhide facility and one reservoir
at the BL facility. Uhder Aternative A two reservoirs woul d be
constructed at the BL facility for a potentia naxi numof 84 acres of open
water habitat. Hwever, these reservoirs would be dry fromtine to tine.
| d.

151 I BLA 204



| BLA 98-469

In addition, the CHS describes a detailed mtigation plan,
coordinated through the US Any Gorps of Engineers, for |oss of waters of
the Lhited Sates. This plan includes:

* The 3.94 acres of |ost washes woul d be mitigated through
the construction of diversion channel s surrounding the three
leach facilities and the Barney waste rock site.

* The 5.22 acres of |ost surface i npoundnents woul d be
mtigated by the creation of the Vebster GQuich and Little Anto
Ganyon i npoundnents.  These i npoundnents woul d be | ocat ed up-
gradient of the BL Leach Facility.

* The loss of 0.06 acres of wetlands woul d be mitigated by
the wetland vegetation that wll devel op around VWbster QGil ch
and Little Anto Ganyon i npoundnent s.

* A 8 acre area owned by Gyprus Mam | ocated adj acent to
A nal Geek would be restored to a native bosque. Establ i shnent
of thisriparian habitat mtigates for the | ost wetlands and
zero-riparian washes habitat at aratio of 2: 1.

(CBSat 424.4) The BSexplains that the effectiveness of the
mtigation neasures i s predicted fromhydrol ogi c nodel s usi ng annual
rainfall, runoff, and evaporation values. See CHS at 4.2.4.6.

Ve simlarly find that the mtigation neasures described inthe CHS
and FHSfor Aternative A adequatel y respond to appel l ant' s concerns under
APVA  UWhder section 302(b) of AFAVA 43 US C § 1732(b) (1994), the
Scretary is directed to take, by regulation or otherw se, any action
necessary to prevent unnecessary or undue degradation of public |ands.
Further, 43 CF. R 8 3809.0-5(k) provides that

unnecessary or _undue degradation neans surface di sturbance
greater than what would nornal Iy result when an activity is
bei ng acconpl i shed by a prudent operator in usual, custonary,
and proficient operations of simlar character and taking into
consi deration the effects of operations on other resources and
| and uses, including those resources and uses outside the area
of operations. Failure toinitiate and conpl ete reasonabl e
mtigation neasures, including reclamation of disturbed areas or
creation of a nui sance nay constitute unnecessary or undue
degradation. Failure to conply wth applicabl e envi ronnent al
protection statutes and regul ations thereunder wll constitute
unnecessary or undue degradati on.

Se 43 CFER §83809.2-2, (harles S Soll, 137 I1BLA 116, 125 (1996); Acthur
Farthing, 136 IBLA70, 73 (1996). Ve find that the requirenents of H_PVA
descri bed above, have been net in BLMs anal ysis of the mne enl ar genent
project and in the protection of water and other val ues represented in the
mtigation neasures described inthe LHS and FHS
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Appel lant likewse finds fault wth BLMs response to public conments,
while citinginits briefs only the three concerns of the BPAincluded in
one conment |etter related tothe CLHS V¢ have careful |y reviewed the
comment s submitted and BLMs responses thereto and we find no fault wth
BLMs response thereto. Mreover, the record clearly reflects that the BPA
concerns have now been satisfied and/or satisfactorily addressed. Sce FHS
at 3-5to 3107

Fnally, we are unpersuaded by appel lant's claimthat the B S process
was deficient because it relied on other environnental or regul atory
docunentation (particularly the AP application) for providing data that is
utimtely utilized in concluding that there wll be no cumil ative effects
on groundwater quality or quantity as aresult of the direct and indirect
effects of approval of Aternative A The interdisciplinary teamthat
reviened and eval uated the mining pl an of operati ons eval uated i npacts
utilizing a nunber of surface and groundwater baseline studies listed in the
Gprus CHS as wel |l as docunents submtted by Gyprus Mam as a part of its
AP SedSa 7-1to7-10. Ve find no error in such reliance and no
provision wthin NEPA or in the inpl enenting regul ati ons pronul gated by the
EQthat precludes such consideration. Infact, G inits 1986 regul atory
changes, now requires Federal agencies faced wth the unavailability of
i nfornation concerning a reasonabl y foreseeabl e significant environnental
consequence, to consider all existing credi ble evidence and prepare an
"eval uation of such inpacts based upon theoretical approaches or research
net hods general |y accepted in the scientific coomunity.” 40 CFER 8§

1502. 22(b) (1987); see al so Robertson v. Methow \Valley Gtizens Guncil,
supra at 354. The hydrol ogi c nodel i ng described inthe CHS using all
avai | abl e creditabl e data, to include annual rainfall, runoff, and
evaporation values, is precisely the scientific eval uation the CEQrequires.

For the reasons stated above, we find that the B S adequat el y
consi dered the environnental inpacts of the approved alternative. The BS
assesses the current environnental condition of the Gyprus Mam conpl ex
affected by the enlargenent, and details the current condition of various
resources or areas of concern and the expected i npact the enl argenent woul d
have on them (FBS Guapter 3.) BM noreover, net the standard
established by the (EQregulations at 40 CE R Part 1500. The BSdid
consi der the overall effect the enl argenent process woul d have on water,
air, and other resources simlarly inpacted by the on-goi ng mni ng
oper ati on.

As arelated natter, we find no error in BLMs overal | scopi ng
process. Extensive and thorough consultations were conducted. Al
significant interests were considered. Gomnments were recei ved and careful |y
revi ened and addressed, including those submtted by BPA  The proper scope
of the N\BPAanalysis in this case was a plan of operations filed pursuant to
43 CER 8 3809.1-4 and the environnental reviewof that plan was thorough
and conpl et e.

To the extent appel lants have rai sed other argunents in this case that
have not been specifically addressed, they have been consi dered and
rejected. Sce Gacier-Two Mdicine Aliance, 83 IBA 133, 156 (1985).
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Accordingly, pursuant to the authority del egated to the Interior Board
of Land Appeal s by the Secretary of the Interior, 3 CFR § 4.1,
appel lant' s appeal of the BLMand FS deci si ons to approve the pl an of
operations submtted by G/prus Mam is denied and the deci si ons appeal ed
fromare affirned.

Janes P. Terry
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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